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Overview 

Introduc)on…	  	  Should	  I	  Stay	  or	  Should	  I	  Go?-‐	  Exit	  Strategies	  From	  a	  Commercial	  Lease	  	  	  

Chapter	  1…	  	  	  	  	  	  	  Landlord	  Right	  of	  Recapture	  and	  Leaseback	  

Chapter	  2…	  	  	  	  	  	  	  Landlords	  RestricAng	  a	  Tenant’s	  Usage	  

Chapter	  3…	  	  	  	  	  	  	  Assignment,	  SubleFng	  &	  Landlord’s	  WriIen	  Consent	  

Chapter	  4…	  	  	  	  	  	  	  Tenant’s	  Default	  &	  The	  Problem	  It	  Causes	  

Chapter	  5…	  	  	  	  	  	  	  Who	  Get’s	  the	  Profits	  from	  a	  SubleFng	  or	  Assignment?	  	  

Chapter	  6…	  	  	  	  	  	  	  Tenant/Assignor	  &	  Guarantors	  Remain	  Liable?	  	  

Chapter	  7…	  	  	  	  	  	  	  Renewal	  &	  Expansion	  OpAons	  Limited	  to	  Tenants	  Only? 	  
Chapter	  8…	  	  	  	  	  	  	  Non-‐disturbance	  Agreements	  &	  Signage	  Rights	  	  
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Larry H. Haber                Attorney & Certified Public Accountant 
Larry Haber is both managing partner of the commercial real estate department of Abrams 
Garfinkel Margolis Bergson, LLP and the Chief Executive Officer and founder of Colgate 
Real Estate Advisors LLC.  On behalf of Colgate, Larry represents both tenants and 
landlords, primarily focusing on commercial lease negotiations, restructurings, reviews 
and audits as well as tenant retention, relocation and due diligence advisory services. 
Larry takes great pride in providing his clients with the power to make knowledgeable 
decisions concerning their business and individual needs.  Combining decades of 
commercial real estate ownership with a professional background in law, accounting, 
commercial brokerage, property management, planning and development, Larry and his 
team can be the difference in helping you navigate the challenging times that lie ahead in 
your life or business. Having sat on all sides of the negotiating table, Larry firmly believes 
that he and his team of real estate professionals have an increased business 
understanding of the mindset of all parties to a transaction, and consequently, a 
competitive edge that will only enhance his client’s bargaining position.  

In addition to maintaining a law practice for nearly 25 years, Larry was a co-founding 
partner of a full service commercial real estate firm specializing in the development, 
ownership, management and leasing of commercial and high-rise residential properties.  
As General Counsel and Chief Administrative Officer, Larry’s primary responsibilities were 
the review, preparation, negotiation and analysis of commercial leases, construction, 
purchase, sale, operating, acquisition, AIA and employment agreements as well as loan 
documents and other related commercial agreements. Ancillary to the aforesaid legal 
responsibilities, Larry was intimately involved-on the business side-in the acquisition, 
renovation, leasing and management of the firm’s portfolio, including the upgrading and 
repositioning of the properties in the then emerging markets of Newark and Harlem 
(including the building where Former President Bill Clinton maintains his offices).  

Larry lives on Long Island with his wife and their four sons.  In addition to his passion for 
them, his work, sports and music, Larry devotes a significant portion of his energy co-
chairing and actively participating in charities focused on raising awareness, tolerance, 
acceptance and sorely needed funds for children with autism and other 
disabilities.  Please refer to www.facebook.com/BraveGoals4Autism or www.ayabany.org 
or the trailer to the short film “Making a Difference” for more information (2010 New York 
International Independent Film and Video Festival Best Educational Documentary -Trailer 
to Film: www.youtube.com/user/AYABANY). 
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In this leasing tips segment from a Landlord Gone Rogue, with thanks to the 
late Joe Strummer of the Clash, we focus on the topic “SHOULD I STAY OR 
SHOULD I GO?”, or stated another way, EXIT STRATEGIES FROM A 
COMMERCIAL LEASE. From a business perspective, Tenant’s ability to 
make like Steve McQueen and pull off the Great Escape from a lease 
requires arguably one of the most important clauses to be negotiated by a 
Tenant, it’s broker and it’s real estate counsel.   

It is somewhat ironic that even before the start date of a commercial lease, a 
Tenant needs to channel the great Groucho Marx from the movie Animal 
Crackers and adopt a “Hello, I Must Be Going” mindset.  What I mean by the 
foregoing will become clearer in a moment or two.  
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There are two more obvious but necessary things need to be stated in order to set the 
mood for a bit of mental gymnastics: 

1.  Landlords prefer to retain control over whom they will rent their space, and as a 
general rule, Landlords feel that they and not the Tenant should be the ones who both 
(a) receive rental profits from the leased space and (b) control who will occupy 
the space upon a Tenant’s departure.  It’s tough to argue against a Landlord’s 
belief that they have the exclusive right to determine what blend of Tenants should be 
occupying their strip center, shopping mall or other commercial building. The flip side, 
with respect to profits, is that the retail Tenant believes that it is the Tenant, not the 
Landlord, who poured their blood, sweat and tears into their business, thereby adding 
value to the retail location for which the Tenant should receive all or if not the lion’s 
share of the profits from an assignment.  

2.  While Landlords like to make rules and restrictions as they pertain to the building 
that they own, Tenants prefer, much like the Rubber Band Man and Gumby, to have as 
much flexibility as possible when it comes to the space that they lease, both for today 
and the events of tomorrow.  
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COLGATE’S GRATEFUL 8 CONDITIONS & RESTRICTIONS  
COMMONLY SEEN IN AN INITIAL DRAFT OF A LEASE 

 How a Tenant may potentially prevent a Landlord 
from getting what it wants while simultaneously 

getting a Tenant (and for that matter the Landlord) the 
majority of what it needs!  
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Chapter 1 
“Landlord's Generally Have Rights of Recapture and Leaseback of a Tenant’s Space…” 

Tenant 

Condition/Restriction #1:  Landlords generally have rights of 
recapture and leaseback of a Tenant’s space if a Tenant wishes 
to assign its lease or sublease its space. 

Tenant Action #1:  In the case of an assignment of a lease 
involving a sale of a Tenant’s business to an entity related to a 
Tenant in any way such as a parent, affiliate, subsidiary or 
franchisor, or in the case of a sublet to a permitted subtenant-
such as one for permitted desk sharing arrangements-Landlords 
must waive their right of recapture and leaseback.   
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Condition/Restriction #2:  Landlords attempt to restrict the 
Tenant’s usage, thereby limiting the possible assignment of its 
lease and sale of its business significantly because of a narrow 
“use” clause.  Examples include “a womens’ nail and hair 
salon”, “an Italian restaurant or an “an accountants office”.  

Tenant Action #2:  Amend the USE clause language to be as 
broad as possible.  In the foregoing examples, Tenants should 
attempt to broaden the language to read as “a nail and hair 
salon or other retail uses pertaining to the health, appearance, 
and/or fitness of both men and woman”, an “Italian restaurant or 
other non-fast food type restaurant” and a “general 
administrative and sales office for business professionals”. 



Chapter 3 
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Condition/Restriction #3: Assignment and 
Subletting Subject to Landlord’s Written Consent. 

Tenant Action #3: Although this sounds so 
obvious, please add the language “the consent of 
Landlord not to be unreasonably withheld, delayed 
or conditioned.”  Also consider language that if a 
Landlord has not approved, rejected or asked for 
additional information regarding the prospective 
assignee or subtenant with ten (10) business days 
of a Tenant’s request for consent, then Landlord’s 
consent shall be deemed granted.  Also, as a 
means of expediting the process, please insert 
language that allows you, as a Tenant, to submit 
the letter of intent or term sheet, versus that of the 
executed sublease, to start the clock ticking as to 
the timing of a Landlord’s consent. The sublease 
delivery to Landlord can follow later.  



Chapter 4 
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Condition/Restriction #4: Tenant cannot have been in default 
during the entire lease term.  

Tenant Action #4: Change the language to read that “Tenant shall 
not then be in monetary or material non-monetary default under the 
Lease, beyond the expiration of any applicable notice and cure 
period”. 



Chapter 5 
“Landlord Shall Receive 100% of all Gross Profits from a Subletting or Assignment” 
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Condition/Restriction #5: Landlords (a) shall receive 100% of all gross profits from 
a subletting or assignment, (b) may increase the rent in the event of an assignment 
and/or (c) require two (2) to three (3) additional months of security in the case of an 
assignment.  

Tenant Action #5:  When representing a Tenant, our initial reply to the foregoing is 
that “Yeah, we want world peace too, but I don’t see it happening any time soon!” 
Sometimes that line works-but more often than not let’s just say it does not-if 
nothing else, you might get a smile from an otherwise stressed out attorney.  
Consequently, at a minimum, the foregoing can be counteracted by (a) limiting 
Landlord’s profit participation to 50%; (b) spell out all of a Tenant’s costs which 
must be netted against the gross profit, such as any and all legal, brokerage, 
advertising, architect and transfer fees, free rent concessions, Tenant improvement 
allowances, fix-up costs and the unamortized costs of Tenant’s initial build-out of the 
premises not funded by Landlord; (c) simply eliminate or limit the rent increase in the 
event of assignment to no greater than 3% to 5% of the then rental amount, (d) limit 
the additional security deposit required to one (1) month and (e) make sure that the 
net profits are only distributed to Landlord as they are received by the Tenant.  



Chapter 6 
“Tenant/Assignor and Guarantors Remain Liable if a Lease Assignment” 
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Condition/Restriction #6: Tenant/Assignor & Guarantors Still Remain Liable After a 
Lease Assignment.  

Tenant Action #6: As to the guarantor, secure language that if the majority principal or 
principals of the assignee sign a guarantee similar in form to the straight or “good-guy” 
signed at lease execution by the principals of assignor, then the principals of the 
assignor will no longer have any personal liability going forward. Although not 
necessarily as easy, also attempt to have the Tenant/Assignor released from liability in 
the case where the assignee’s net worth is at least 10% greater than the assignor’s net 
worth on either the date of the lease or the date the transfer takes place.  
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Condition/Restriction #7: Renewal & 
Expansion Options of Tenant Limited to Tenant 
Only  

Tenant Action #7:  Generally speaking, the 
greater the term on the lease remaining, 
especially in the retail scenario, the easier it 
will be for a Tenant to extract a greater value 
from its assignee. That said, as a Tenant or as 
a Tenant representative, your mantra (among 
many) should be that any renewal and 
expansion rights contained in the lease must 
absolutely extend to any permitted assignees 
and subtenants of the Tenant. 
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Condition/Restriction #8: Subordination Non-Disturbance Agreements 
(SNDA) and Signage Rights:  

Language expressly stating that any rights that a Tenant may have relating to 
the foregoing will not inure to the benefit of an Assignee. 

Tenant Action #8:  Similar to our point in #7 above, whatever rights a Tenant 
has as to signage and a SNDA, they must also flow to its permitted assignee 
or sublessee.  



In Closing… 

 In closing, for whatever the reason, no 
matter how fuzzy a Tenant’s crystal ball 
may be as to its future in the space it 
will be leasing, a Tenant during the 
lease negotiation stage needs to be 
cognizant of the foregoing leasing trade 
secrets and other truths, given that 
some day it might need for reasons, 
either good or bad, to make like Willie 
Nelson and “turn out the lights because 
the party’s over”.  
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For More Information: 

Larry Haber 
Attorney & Certified Public Accountant 
larryhaber@colgaterea.com 
C: 917-362-9413  O: 212-993-8681 

Website: www.colgaterea.com 
          www.nyleaserestructuring.com 

               www.freeleaseanalysis.com 
Twitter:    @theleaseguru 

1430 Broadway-17th Floor 
New York, NY 10018 

6800 Jericho Turnpike 
Syosset, NY 11791 

5900 Wilshire Boulevard-Suite 2250 
Los Angeles, CA 90036  
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Please call for details regarding a  
FREE LEASE ANALYSIS 

and preliminary audit of your current commercial lease! 

CIRCULAR 230 DISCLOSURE: Pursuant to Regulations Governing 
Practice Before the Internal Revenue Service, any tax advice 
contained herein is not intended or written to be used and cannot be 
used by a taxpayer for the purpose of avoiding tax penalties that 
may be imposed on the taxpayer.  

Attorney/Professional Advertising & Disclaimer: The content of this 
presentation is intended for informational purposes only. It is not 
intended to solicit business or to provide legal advice. Laws differ by 
jurisdiction, and the information on this presentation may not apply 
to every reader. You should not take, or refrain from taking, any legal 
action based upon the information contained in this presentation 
without first seeking professional counsel. Your use of the 
presentation does not create an attorney-client relationship between 
you and Colgate Real Estate Advisors and/or Abrams Garfinkel 
Margolis Bergson, LLP and/or Larry H. Haber, Esq., CPA. 
                 Prior Results Do Not Guarantee Future Success!   


