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Overview 

Introduc)on…	  What’s	  So	  Funny	  About	  Peace,	  Love,	  and	  Rent	  Reten7on?	  -‐	  9	  Posi7ons	  a	  Landlord	  May	  or	  	  	  

Should	  Consider	  When	  it	  Comes	  to	  Retaining	  an	  Exis7ng	  Tenant 	  
Chapter	  1…	  	  	  	  	  	  	  “Don’t	  Make	  it	  Personal” 	  

Chapter	  2…	  	  	  	  	  	  	  	  “Allow	  Me	  to	  Freshen	  Up”	  

Chapter	  3…	  	  	  	  	  	  	  	  “Loss	  of	  Renewal	  Rights”	  

Chapter	  4…	  	  	  	  	  	  	  	  “Timing	  is	  Everything”	  	  	  

Chapter	  5…	  	  	  	  	  	  	  	  “Choosing	  Your	  Rent	  PSF	  Poison”	  

Chapter	  6…	  	  	  	  	  	  	  	  “I	  Want	  to	  Take	  You	  (and	  Your	  Rent)	  Higher”	  

Chapter	  7…	  	  	  	  	  	  	  	  “Bring	  That	  Base	  Current”	  

Chapter	  8…	  	  	  	  	  	  	  	  “Can	  We	  Be	  Perfectly	  Clear?”	  

Chapter	  9…	  	  	  	  	  	  	  	  	  The	  BoQom	  Line…	  
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Larry H. Haber                Attorney & Certified Public Accountant 
Larry Haber is both managing partner of the commercial leasing department of Abrams 
Garfinkel Margolis Bergson, LLP and the Chief Executive Officer, General Counsel and 
founder of Colgate Real Estate Advisors LLC.  On behalf of Colgate, Larry represents both 
tenants and landlords, primarily focusing on commercial lease negotiations, 
restructurings, reviews and audits as well as tenant retention, relocation and due 
diligence advisory services. Larry takes great pride in providing his clients with the power 
to make knowledgeable decisions concerning their business and individual needs.  
Combining decades of commercial real estate ownership with a professional background 
in law, accounting, commercial brokerage, property management, planning and 
development, Larry and his team can be the difference in helping you navigate the 
challenging times that lie ahead in your life or business. Having sat on all sides of the 
negotiating table, Larry firmly believes that he and his team of real estate professionals 
have an increased business understanding of the mindset of all parties to a transaction, 
and consequently, a competitive edge that will only enhance his client’s bargaining 
position.  

In addition to maintaining a law practice for nearly 25 years, Larry was a co-founding 
partner of a full service commercial real estate firm specializing in the development, 
ownership, management and leasing of commercial and high-rise residential properties.  
As General Counsel and Chief Administrative Officer, Larry’s primary responsibilities 
were the review, preparation, negotiation and analysis of commercial leases, construction, 
purchase, sale, operating, acquisition, AIA and employment agreements as well as loan 
documents and other related commercial agreements. Ancillary to the aforesaid legal 
responsibilities, Larry was intimately involved-on the business side-in the acquisition, 
renovation, leasing and management of the firm’s portfolio, including the upgrading and 
repositioning of the properties in the then emerging markets of Newark and Harlem 
(including the building where Former President Bill Clinton maintains his offices).  

Larry lives on Long Island with his wife and their four sons.  In addition to his passion for 
them, his work, sports and music, Larry devotes a significant portion of his energy co-
chairing and actively participating in charities focused on raising awareness, tolerance, 
acceptance and sorely needed funds for children with autism and other 
disabilities.  Please refer to www.facebook.com/BraveGoals4Autism or www.ayabany.org 
or the trailer to the short film “Making a Difference” for more information (2010 New York 
International Independent Film and Video Festival Best Educational Documentary -Trailer 
to Film: www.youtube.com/user/AYABANY). 
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Introduction 
9 Positions a Landlord May or Should Consider When it Comes to Retaining an Existing Tenant 

Love The One You’re With 
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Before I get into the nitty gritty of the 
language that “must be contained in” 
and “must be deleted from” a lease 
renewal option clause, please allow me 
to create a tenant’s “metaphorical field 
of dreams” by ranting about 9 different 
positions a landlord may or should 
consider when it comes to retaining an 
existing tenant: 



Introduction 
9 Positions a Landlord May or Should Consider When it Comes to Retaining an Existing Tenant 

1.  Secure and stable cash flow that comes from an existing tenant is 
like the oxygen that a landlord breathes.  

2.  Having vacant space is akin to going to an old drive-in movie by 
yourself…in a cab…with the meter running. It makes no sense! 

3.  Although not consciously, Landlords believe in the lyrics of STING 
from the Police, in that when it comes to a tenant, they can’t stand 
losing you!  

4.  Loss of revenue is a bi-product of a tenant relocating to another 
building!  
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9 Positions a Landlord May or Should Consider When it Comes to Retaining an Existing Tenant 

5.  Whether they know it or not, many 
landlords are “closet Frankie Vali & the 
4Seasons fans”, given many are of the 
mindset when it comes to retaining a 
tenant of practicing “lets hang on to what 
we got, don’t let go ‘cause we got a 
lot”.  

6.  Along those same lines, landlords 
also channel rock & roll legend Lou 
Reed by believing in his lyrics “You 
better hold on, something is happening 
here”, that very something being their 
existing tenant being seduced, and to 
paraphrase Led Zepplin’s Robert Plant, 
being shown “a whole lotta love” by a 
competing landlord!   
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As for #’s 7, 8 & 9: when a tenant cashes in its chips and goes 
“truckin’” to another building, a landlord not only losses the 
aforementioned revenue stream but also incurs costs in the 
form of paying (a) a full brokerage commission, (b) tenant 
improvement allowances & landlord demolition  and space 
buildout costs and (c) oh yes, free rent concessions. 

Simply put, suffice to say that in many instances, it is in the 
best interests of the landlord and tenant prior to a lease 
expiring, like a married couple, to renew their vows and you 
know, respect and love each other faithfully through good times 
and bad, regardless of the obstacles they may face together in 
the future.  

With that all said and without further ado, what follows are 
Colgate’s Big 8 necessary insertions and deletions to a renewal 
clause of a lease: 



Chapter 1 
“Don’t Make it Personal” 
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Expand the right to exercise a renewal option to not 
only the named tenant but to any parent, affiliate, 
subsidiary, permitted assignee or subtenant of the 
named tenant. 
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Chapter 2 
“Allow Me to Freshen Up” 

Tenant 
Landlord 

Tenants should attempt to have the landlord provide a tenant 
improvement allowance at lease renewal of at least $5 TO $15 
PSF to allow the tenant to paint, carpet or otherwise improve 
it’s then “tired space”.  Also ask that 15% or so of it can be 
used for “soft costs” such as an architect in the event a tenant 
might need to reconfigure its space. 



Chapter 3 
“Loss of Renewal Rights” 
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Many leases subtly yet effectively strip a tenant of its renewal 
rights if it has “ever been in default during the lease term”. To 
combat that impact, at a minimum change the words “ever in 
default” to “then in default” and add the language “beyond the 
expiration of any applicable notice and cure period.” 



Chapter 4 
“Timing is Everything” 
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For a plethora of reasons, Landlords prefer 
as much notice as possible (e.g., 9-12 
month) for a tenant to exercise their 
renewal option.  If the option is tied into fair 
market value, given the time it takes to 
negotiate the renewal terms, for a tenant 
that might not be such a bad thing.  But if 
you have a clause providing a pre-
established rent for the option period, 
having to exercise your right to renew 4 to 6 
months prior to lease expiration is 
preferred. 



Chapter 5 
“Choosing Your Rent PSF Poison” 
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An evaluation of a “Tenant’s appetite for 
risk” versus “how you like to sleep at night” 
is essential when evaluating whether to go 
with a pre-set rent versus one tied into fair 
market value for the renewal term. For those 
who like Vegas or Atlantic City, do you go to 
the 25 cent slot machines or the $100 Black 
Jack tables? Although most landlords won’t 
feel the same way, when representing a 
tenant I’m from the school of having a set 
rent for the renewal term, even it’s 5% over 
and above the rent then payable in the last 
year of the initial term.  Cost containment, 
budgeting and knowing that the potential to 
renegotiate if market rent has then dropped 
being the primary logic behind the 
foregoing. 



Chapter 6 
“I  Want to Take You (and Your Rent) Higher” 
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Generally speaking, landlord’s make like Sly & the Family Stone by 
including in the vast majority of all fair market value (FMV) renewal 
options language that the renewal rent will be the GREATER of:  

 (a) 100% of FMV 
   or  

 (b) the base rent then in effect at lease expiration plus all 
 tax, operating and other escalations.  

If FMV is the path a tenant must go, try for 95% of FMV and/or if 
market conditions or location then permit, attempt the rent to be the 
LESSER of FMV or the then escalated rent. 



Chapter 7 
“Bring That Base Current” 
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If FMV is being used to establish the new rent, a tenant needs to make 
sure that for the renewal term they receive a new Tax & Operating  Base 
Year  for that of the period in which the renewal commences (as opposed 
to the one initially provided for in the lease). 



Chapter 8 
“Can We Be Perfectly Clear?” 
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Defining EXACTLY what FMV rent truly means when 
negotiating a lease is imperative. If not, Landlords very 
well will be in a position of securing a higher FMV rent 
while being allowed to give less in concessions than the 
established rental dictates. Accordingly, it should be 
clearly stated that the FMV Rent will be the RSF that a 
willing non-sublease tenant would pay and a willing 
landlord would accept on a non-sublease, non-renewal 
basis, for unencumbered space comparable to the 
Premises in the Building and in comparable buildings in 
the area giving appropriate consideration to market 
concessions and to all economic terms, including length 
of lease term, size and location of premises, brokerage 
commission being paid or not paid and whether or 
tenant improvements or allowances are or are not being 
provided for such comparable space.  



Chapter 9 
The Bottom Line… 
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In closing, I would like to play off of a quote by Sam 
Walton, the founder of WALMART, who if referring to a 
tenant, very well would have uttered “There is only one 
boss –the Tenant. And they can fire everyone in the 
company simply by paying their  rent to another 
Landlord!” Conversely, with kudos to Jerry Garcia, tenants 
and landlords alike need to remember that the “grass 
ain’t greener, the wine ain’t sweeter, either side of the 
hill.”   
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Please call for details regarding a  
FREE LEASE ANALYSIS 

and preliminary audit of your current commercial lease! 

CIRCULAR 230 DISCLOSURE: Pursuant to Regulations Governing 
Practice Before the Internal Revenue Service, any tax advice 
contained herein is not intended or written to be used and cannot be 
used by a taxpayer for the purpose of avoiding tax penalties that 
may be imposed on the taxpayer.  

Attorney/Professional Advertising & Disclaimer: The content of this 
presentation is intended for informational purposes only. It is not 
intended to solicit business or to provide legal advice. Laws differ by 
jurisdiction, and the information on this presentation may not apply 
to every reader. You should not take, or refrain from taking, any legal 
action based upon the information contained in this presentation 
without first seeking professional counsel. Your use of the 
presentation does not create an attorney-client relationship between 
you and Colgate Real Estate Advisors and/or Abrams Garfinkel 
Margolis Bergson, LLP and/or Larry H. Haber, Esq., CPA. 
                 Prior Results Do Not Guarantee Future Success!   


