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“Accidents	  Will	  Happen”	  (Elvis	  Costello)	  

We	  Go6a	  Get	  Ou6a	  This	  Place	  

Maintain	  Insurance	  	  

We	  Didn’t	  Start	  the	  Fire	  

Beware	  of	  a	  Landlord’s	  Back	  Door	  Boot	  

No	  Such	  Thing	  as	  Being	  a	  Li6le	  Pregnant	  

Timing	  and	  the	  Vanilla	  Box	  

The	  WaiLng	  is	  the	  Hardest	  Part	  

Tenant	  in	  Default	  at	  Time	  of	  Casualty	  

Insurance	  is	  a	  Two-‐Way	  Street	  

Look	  Elsewhere,	  As	  We	  Want	  No	  Part	  of	  That!	  

	  IF	  YOU	  PLAY	  WITH	  FIRE	  YOU	  GET	  BURNT!	  	  	  
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Introduction 
“Accidents Will Happen” (Elvis Costello) 
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In the words of Elvis Costello, “accidents will happen”, 
and as such, it is imperative that a tenant properly 
negotiate their Fire and Casualty clause notwithstanding 
the likelihood that a fire or casualty very well will never 
occur. 

There is not a trace of doubt in my mind that the overwhelming 
majority of F&C Clauses create significant exposure to a tenant 
based upon the explicit language contained therein and the lack of 
protective language cleverly omitted by landlord attorneys. 

In no particular order, here is Colgate’s TOP 10 LIST as to 
The minimum  language or concepts  a tenant should 
seek to have included in its Fire and Casualty clause  
and/or to be aware of. 



Chapter 1 
We Gotta Get Outta This Place 
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Given a landlord needs to work through many issues with its insurance 
company and lender among others, to a large extent it is understandable 
why most clauses give a landlord a significant amount of time to inform a 
tenant as to whether it will rebuild and for the time it has to do so. 

Consequently though, a tenant is effectively forced to wait on the landlord’s 
decision while simultaneously making alternative temporary space arrangements to 
conduct its business. 

That said, a tenant should have the option to cancel its Lease if: 

1) The casualty occurs during the last two (2) years of the Lease term  

2) The casualty occurs at any time and the restoration will take between 
90-180 days from the F or C dependent on the type of tenancy 
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Chapter 2 
Maintain Insurance Against Loss of Rent or Rental Value Due to Fire or Casualty   

Maintain Insurance against loss of rent or rental value due 
to fire or casualty in an amount equal to the annual rental 
for the Demised Premises.  

Whether due to it being required by landlord, inadequate abatement of rent 
language contained in the lease, and/or because you need temporary 
space, a tenant should consider this a necessary component of its 
insurance coverage. 



Chapter 3 
We Didn’t Start the Fire 
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Props out to Billy Joel aside, if it can be proven 
by a landlord that a tenant’s negligence caused 
the fire, many initial lease drafts provide that a 
tenant will not receive a rent abatement from the 
date of casualty to the date of restoration and 
maybe worse, the TENANT will be liable for 
restoration costs. 

  - I’ve even seen this extend to tenant 
having to restore the entire building!  



Chapter 4 
Beware of a Landlord’s Back Door Boot 

Sensible Solutions for Leases During Challenging Times 

Whether intended or not, most Fire & Casualty clauses 
effectively allow a landlord to take advantage of a casualty that 
occurs by canceling a tenant’s below market lease in a Market 
that has risen significantly since lease execution! 

 To partially protect against this, include language that 
provides that an Owner must concurrently terminate leases 
affecting at least 35% to 50% of the rentable area of the space 
leased to tenants in the building exclusive of any rentable area 
leased by the building owner.  



Chapter 5 
No Such Thing as Being A Little Pregnant 
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Because many leases only allow for a FULL abatement of rent in the case 
of a substantial casualty, effectively many businesses are forced to 
continue to operate its business in less than desirable conditions after a 
partial casualty.  

Call me crazy, but if there is major smoke damage or if only 20% or so of a 
tenant’s space is damaged but that 20% seriously impedes access to the 
premises or business operations, then the damage is real and substantial 
and not partial. 

Accordingly, fight for the inclusion of language which provides that your 
premises shall be deemed substantially damaged if more than 20% of the 
premises are damaged or if the Premises are not accessible or, if in 
Tenant's reasonable judgment, are NOT usable for the proper conduct of 
Tenant's business operations. 
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Chapter 6 
Timing and the Vanilla Box 

Generally speaking, a landlord’s restoration 
obligations extend to delivering the 
premises back to a tenant as a vanilla box 
without the improvements made by tenant 
prior to its occupancy.  

Most leases though provide that the rent abatement 
will cease upon delivery of the Vanilla Box.  

Accordingly, to give the tenant time to perform its work 
without having to pay rent, attempt to negotiate 
language stating that Tenant's liability for rent shall 
resume thirty (30) days after the landlord has 
performed its work and delivered the premises to 
Tenant. 
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Chapter 7 
The Waiting is the Hardest Part  

With Tom Petty’s lyrics in mind, Tenant’s need to be aware that 
many leases allow landlords in excess of 180 days to tell a tenant 
whether it will demolish, rebuild or terminate a lease, or alternatively, 
deliver its decision to tenant within 60-90 days of when the landlord 
settles with its insurance carrier. 

That said, include language that requires your landlord to let 
you know its decision within the EARLIER of 90-120 days of the 
casualty date or when it knows how much insurance money it 
will be getting. 



Chapter 8 
Tenant In Default At Time of Casualty 
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Be aware that most leases will not provide a rent 
abatement between the casualty date and the landlord 
work substantial completion date if a tenant is then in 
default.   

At a minimum, insert language that as long as the tenant 
shall not be in monetary or material nonmonetary default 
under this Lease after the expiration of any applicable 
cure period, then the Tenant will receive the rent 
abatement. 
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Chapter 9 
Insurance is a Two-Way Street 

Although this might sound obvious, the following is not 
always contained in a lease: 

Owner must maintain during the term of the Lease a policy 
or policies of insurance insuring the Building for not less 
than ninety-five percent (95%) of its replacement value 
against loss or damage due to fire and other casualties. 
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Chapter 10 
Look Elsewhere, As We Want No Part of That! 

Be aware that Owners are generally not liable to a Tenant for any loss or 
damage resulting to a Tenant from any other tenant occupying space 
adjacent to or adjoining the Demised Premises, unless of course such loss 
or damage is occasioned by the omissions, willful acts, negligence or willful 
misconduct of Owner or its agents, contractors, servants or employees. 

Effectively, it puts the tenant in a position of: 

a) proving the damage was in some way caused by the landlord & NOT 
JUST THE OTHER TENANT 
b) repairing the damage from its own funds or thru its own insurance carrier 
c) dealing with another tenant to both rectify the problem and to get its 
insurance company to pay 

All the more reason to make sure your insurance coverage is adequate for 
all the mayhem life may throw your way! 
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Please call for details regarding a  
FREE LEASE ANALYSIS 

and preliminary audit of your current commercial lease! 

CIRCULAR 230 DISCLOSURE: Pursuant to Regulations Governing 
Practice Before the Internal Revenue Service, any tax advice 
contained herein is not intended or written to be used and cannot be 
used by a taxpayer for the purpose of avoiding tax penalties that 
may be imposed on the taxpayer.  

Attorney/Professional Advertising & Disclaimer: The content of this 
presentation is intended for informational purposes only. It is not 
intended to solicit business or to provide legal advice. Laws differ by 
jurisdiction, and the information on this presentation may not apply 
to every reader. You should not take, or refrain from taking, any legal 
action based upon the information contained in this presentation 
without first seeking professional counsel. Your use of the 
presentation does not create an attorney-client relationship between 
you and Colgate Real Estate Advisors and/or Abrams Garfinkel 
Margolis Bergson, LLP and/or Larry H. Haber, Esq., CPA. 
                 Prior Results Do Not Guarantee Future Success!   


